
IN THE COURT OF THE SESSIONS JUDGE, SONITPUR
AT TEZPUR

PRESENT : Sri A. Borthakur
Sessions Judge, Sonitpur 
Tezpur

JUDGMENT IN SESSIONS CASE NO. 138 OF 2012
Under Section 302 of the Indian Penal Code

(Arising out of G. R. Case No. 2388 of 2011)

State of Assam

–Versus–

Sri Birsa Karmakar
 Son of Late Bhugnu Karmakar
 Resident of Sessa T.E., Line No.12

Police Station – Tezpur
District – Sonitpur, Assam

[Committed by Sri S. K. Dhar, Chief Judicial Magistrate, Sonitpur, Tezpur]

A  P  P  E  A  R  A  N  C  E

For the State :   Sri D. C. Borah 
       Public Prosecutor

Sonitpur District

For the Accused person : Sri B. Borthakur
Advocate
Defence Counsel

Date of framing charge  : 19–06–2012 
 
Date of prosecution evidence   25–07–2012,    11- 09–2012

20–02–2013 & 17–05–2013

Date of Argument : 15– 06–2013 

Date of Judgment : 19– 06–2013



J  U  D  G  M  E  N  T

  In  the  instant  case,  the  accused  has  been  charged  with 
commission of murder of his brother. The evidence is, however, absolutely 
insufficient to establish the complicity of the accused to the crime. 

 PROSECUTION CASE : 

2. The prosecution case, as unfolded in the FIR, dated 02-11-2011, 
lodged by Sri Kamal Bhattacharjee, the Manager, Sessa Tea Estate, under 
Tezpur Police Station before the in-charge of Salonibari Out Post,  alleged 
that as reported by Sri Sobha Tanti, Line Chowkidar of Line No.12 of the 
Estate, on that day, at about 12 noon, the accused Sri Birsha Lohar of the 
said  Workers’  Line  had  hacked  his  brother  Raman  Lohar  with  a  sharp 
weapon and injured critically. It was further alleged that the injured person 
was immediately shifted to Kanaklata Civil Hospital, Tezpur by their garden 
ambulance, but he succumbed to his injuries in the hospital. 

INVESTIGATION :  

3. Based on the above ejahar, Salonibari  OP, GD Entry No. 44, 
dated 03-11-2011, was made and on being forwarded, registered as Tezpur 
PS Case No. 1222/2011 u/s 302 of IPC, vide GD Entry No. 129, dated 03-11-
2011.  SI  Mukul  Kakati,  the  Officer-in-Charge  of  the  said  Police  Station, 
endorsed  the  case  to  SI  Dilip  Bania,  who  had  already  taken  up  the 
investigation into the case. 

4. In course of investigation, SI Dilip Bania, i/c Salonibari OP, the 
Investigating  Officer,  examined  the  informant,  visited  the  place  of 
occurrence, drew up sketch map of the place of occurrence, examined the 
witnesses and arrested the accused Birsha Karmakar. SI Saidur Rahman, i/c 
Kanaklata Civil Hospital Police Out Post, prepared the inquest report on the 
dead body of the deceased at the Civil Hospital and forwarded the dead body 
for Post Mortem Examination. On completion of investigation, he submitted 
the charge-sheet u/s 302 IPC against the accused, aforementioned. 

TRIAL : 

5.  Since the charge sheeted offence, u/s 302 IPC, is exclusively 
triable  by  the  Court  of  Sessions,  the  Learned  Chief  Judicial  Magistrate, 
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Sonitpur  at  Tezpur,  vide  order,  dated  23-05-2012,  passed,  in  GR  Case 
No.2388/2011, committed the case, after observing the procedure laid down 
in Section 209 CrPC, to this Court of Sessions for trial. 

6. Upon  perusal  of  the  materials  on  record  and  hearing  the 
learned  counsel  for  both  the  sides,  a  formal  charge  u/s  302  of  IPC  was 
framed,  vide  order,  dated  19-06-2012.  The  charge  was  read  over  and 
explained to the accused, to which he pleaded not guilty and claimed to be 
tried. 

7. In  order  to  prove  the  above  charge,  the  prosecution  has 
examined  6  (six)  witnesses  including  the  autopsy  surgeon  and  the 
Investigating Officer, while the defence cross-examined 2 (two) witnesses. 

8. On closing the case for the prosecution side, the statement of 
the accused was recorded u/s 313 CrPC, vide order, dated, 15-06-2013. The 
accused pleaded not guilty and declined to examine any witness in defence. 

9. I  have heard the argument advanced by Sri  D.C.  Borah,  the 
learned Public Prosecutor, and Sri B. Borthakur, learned defence counsel. I  
have gone through the entire evidence proffered by the prosecution and also 
the statement of the accused, recorded u/s 313 CrPC.  

POINTS FOR DETERMINATION : 

10.  From the  evidence  on  record,  and  on  the  basis  of  the  oral 
submission of the learned counsel for both the sides, the following points 
emerged for consideration : 

(i) Whether  the death  of  Raman Lohar  was  an  act  of  ‘culpable 
homicide’ ? 

(ii) If so, whether the ‘culpable homicide’ amounted to    murder ? 
and 

(iii) Whether the offence was committed by the accused   person ? 

THE DECISION AND THE REASONS THEREFOR
EVIDENCE : 

11. PW-1 Sri Kamal Bhattacharjee is the informant and Manager of 
Sessa Tea Estate. His evidence is that on 04-11-2011, at about 12 noon, the 
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Chowkidar of workers’ Line No.12, Sri Sobha Tanti reported him that the 
accused Sri Birsha Lohar inflicted ‘dao’ blows to his elder brother Raman 
Lohar causing injuries.  As he was in a  critical  condition,  he immediately 
shifted the injured to Kanaklata Civil Hospital, Tezpur for treatment by an 
ambulance of the garden and later on, the injured succumbed to his injuries. 
After sending the injured to the hospital, he lodged the ejahar, Ext.1, with 
Salonibari  Police  Out  Post,  under  Tezpur  Police  Station.  In  cross-
examination,  he  has,  inter-alia,  deposed  that  he  did  not  witness  the 
occurrence and does not know as to how and by whom, the occurrence had 
taken place. 

12. PW-2 Sri Gobin Lohar is the son of the deceased Raman Lohar. 
His version is that the occurrence took place on 02-11-2011 during day time, 
at  workers’  Line No.12 of  Sessa  Tea Estate.  At  the relevant  time of  the 
occurrence, he was away at his work-place that is the factory of Sessa Tea 
Estate.  On that day, at about 3-30 p.m., while he was returning from his 
work-place, one driver of the garden, namely, Adu, informed him that his 
father was lying there. On receipt of the information, he rushed to the place 
of occurrence. On observation, he found deep cut injuries on both sides of 
the  neck.  After  sometime,  the  dead  body  was  shifted  to  Kanaklata  Civil 
Hospital,  Tezpur  by  the  ambulance  provided  by  Sessa  Tea  Estate.  He 
accompanied the dead body to the Civil Hospital. The doctor of Civil Hospital 
admitted the deceased in injured condition into the operation theatre. He 
was given stitches on the injured part of the neck and before completion of 
stitching,  he  succumbed  to  his  injuries.  The  defence  declined  to  cross-
examine the witness. 

13. PW-3 Sri Anand Tanti. His evidence is that the occurrence took 
place on a day, at about 12 noon, in Sessa Tea Estate. At the relevant time of 
the occurrence, he was on duty in the office of the Sessa Tea Estate.  At 
about  4  p.m.,  when he returned home,  he learnt  that  Raman Lohar  was 
murdered. He was not told who murdered Raman Lohar. Later on, he came 
to know that the injured Raman succumbed to his injuries. He does not know 
where he died. The defence declined to cross-examine the witness. 

14. PW-4  SI  Saidur  Rahman  is  the  inquest  police  officer.  His 
version is that  on 02-11-2011, he was working as in-charge of  Kanaklata 
Civil  Hospital  Petrol  Post,  under  Tezpur  Police  Station.  On that  day,  the 
officer-in-charge of Tezpur Police Station, directed him to hold the inquest 
on the dead body of Raman Lohar and accordingly, he held the inquest on 
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the dead body at the morgue of the Civil  Hospital, on being identified by 
Ananda Lohar and Ananda Tanti. He recognised, Ext.2, the inquest report. 
After  holding  the  inquest,  he  forwarded the  dead  body  for  Post  Mortem 
Examination.  He  has  recognised  Ext.3,  the  dead  body  challan,  where 
Ext.3(1)  is  his  signature.  He  recorded  the  statements  of  some  of  the 
witnesses, who were present during inquest. Thereafter, I handed over the 
supplementary case diary to the Officer-in-charge of Tezpur Police Station. 
Thereafter,  SI  Dilip  Bania  conducted  the  investigation,  who  later  on 
submitted  the  charge-sheet  in  the  case.  The  defence  declined  to  cross-
examine the witness. 

15. PW-5 Dr. Pradip Kr. Kalita, the doctor, conducted autopsy on 
the  deceased  Roman  Lohar,  aged  about  45  years,  on  02-11-2011,  at 
Kanaklata Civil Hospital, Tezpur, in connection with Tezpur Police Station, 
GD Entry No.80, dated  02-11-2011. During the Post Mortem examination, 
the doctor found as follows :

External Appearance : 

A dead body of an adult male of average built. Black hair, 1 ½ inch  long.  
Eyes and mouth closed. 
Rigor mortis present. 

Wounds : 
(1) One cut wound on the left side of the face, extending from 1 inch away 

from left angle of mouth to back of left ear, on the side of the neck, on 
left side, cutting skin, soft tissues of ramus of mandible with vessels, 
Size 8” X 2 “ X 3”.

(2) One cut wound on right cheek, Size 6” X 1 ½”  X 2”, from right side of 
the lip to right ear, cutting skin, soft tissue and maxilla. 

(3) One cut wound over right cheek below above wound, size 1” X ½”X 1”.
Cranium and spinal canal – healthy. 
Thorax – healthy
Abdomen – healthy. 
All other organs are found healthy. 

 More detail description of injuries : 
(1) One cut wound on the left side of the face extending 1 inch away 

from the left angle of mouth to back of left ear and side of the neck 
on left side. Size 8” X 2“ X 3”, cutting skin, muscles, vessels, left 
ramus of mandible with vessels. Wound covered with clotted blood. 
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(2) One cut wound on right cheek. Size 6” X 1 ½”  X 2” from lip to 
right ear, on right side cutting skin, soft tissues, right maxilla. 

(3) One cut wound over right cheek below the above wound size 1” X 
½”  X 1”

All wounds are ante-mortem in nature.” 

16.  In the opinion of the doctor (PW-5), the cause of death was due 
to shock and haemorrhage as a result of injuries sustained by deceased and 
that the injuries found on the dead body were sufficient,  in the ordinary 
course of nature, to cause death of a person.  He has recognised  Ext.4 the 
Post Mortem Examination Report, where Ext. 4(1) is his signature. Ext. 4(2) 
is the counter signature of the then Joint Director of Health Services. The 
defence declined to cross-examine the witness. 

 17. PW-6 Sri Dilip Bania, the IO, has deposed that on 03-11-2011, 
he was working as i/c of Salonibari Out Post, under Tezpur Police Station. 
On that day, he received an ejahar from Sri Kamal Bhattacharya, Manager, 
Sessa Tea Estate. He has recognised Ext. 1, the ejahar, where Ext. 1(2) is his 
signature  with  note.  He forwarded the ejahar  to  the  Officer-in-charge of 
Tezpur  Police  Station  for  registering  a  case  and  accordingly,  the  then 
Officer-in-charge  of  Tezpur  Police  Station,  Sri  Mukul  Kakaty  registered 
Tezpur PS Case No. 1222/11 and endorsed the case to him for investigation. 
Ext.1(3)  is  the  signature  of  the  then  Officer-in-charge  of  Tezpur  Police 
Station Sri Mukul Kakaty with his note. 

18. In  course  of  investigation,  the  IO  initially  recorded  the 
statement of the informant at the Police Out Post and then proceeded to the 
place of occurrence, that is, Workers’ Line No.12 of Sessa Tea Estate. He 
prepared a rough sketch map of the place of occurrence and recorded the 
statement of the witnesses. He arrested the accused Birsha Karmakar. He 
has  recognised  Ext.5,  the sketch  map of  the place  of  occurrence,  where 
Ext.5(1) is his signature.  SI Saidur Rahman, i/c of Kanaklata Civil Hospital 
Police  Out  Post,  prepared  the  inquest  report  on  the  dead  body  of  the 
deceased at the Civil Hospital. He collected the Post Mortem Examination 
Report. In this case, no weapon of offence- the sharp cutting weapon, was 
recovered  and  seized.  On  completion  of  investigation,  he  submitted  the 
charge sheet u/s 302 IPC against the accused Birsha Karmakar. Ext. 6 is the 
charge-sheet, where Ext. 6(1) is his signature.
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(A) (i) WHETHER ‘CULPABLE HOMICIDE’   ?
Legal position : 
19. ‘ Homicide means the killing of human being by a human being. 
A person commits culpable homicide, if the act by which death is caused is 
done with the – (a) intention of causing death, or (b) intention of causing 
such bodily injury as is likely to cause death, or (c) knowledge that the act is 
likely to cause death. ‘Intent’ and ‘knowledge’ in the ingredients of Section 
299 IPC postulate the existence of positive mental attitude and this mental 
condition is the special mens rea necessary for the offence. 

ANALYSIS OF EVIDENCE :

20. In the instant case, the contents of the FIR, Ext.1, reveal that 
on 02-11-2011, at about 12 noon, at workers’ Line No.12 of Sessa T.E., the 
accused critically wounded the deceased Raman Lohar with a sharp weapon 
and as a result, he succumbed to his injuries at Kanaklata Civil Hospital. The 
evidence of PW-5 Dr. Pradip Kr. Kalita, the autopsy surgeon, who conducted 
the  Post  Mortem  Examination  on  the  dead  body  of  the  deceased  found 
multiple cut injuries,  which were ante-mortem in nature and opined that 
those injuries were sufficient in ordinary course of nature, to cause death of 
a person, vide Ext.4, the Post Mortem Examination Report. The defence has 
not  disputed  the  findings  of  the  autopsy  surgeon  by  declining  to  cross-
examine  him.  On  the  other  hand,  PW-4  SI  Saidur  Rahman,  the  inquest 
officer, who prepared the inquest report, Ext.2, has found multiple cut and 
other injuries on the dead body of the deceased. PW-2 Sri Gobind Lohar, the 
son of the deceased, had also observed deep cut injuries on both sides of the 
neck of his deceased father. The defence has not contested his evidence by 
cross-examining him. Thus, in the absence of any evidence to the contrary, 
and based on the evidence, oral and documentary, aforediscussed, I have no 
hesitation to hold that the cause of death of the deceased was apparently an 
act of ‘culpable homicide’ defined in Section 299 of IPC, beyond reasonable 
doubt.   

 (B)   (ii) WHETHER ‘MURDER’ :
&

(iii) COMPLICITY OF THE ACCUSED  :
Legal position : 

21. The offence of ‘murder’ has been defined in Section 300 of the 
IPC. The basic difference between the ‘culpable homicide’ and ‘murder’ lies 
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in  the  degree  of  the  gravity  of  the  offence.  In  order  to  bring  home the 
offence  within  the  parameter  of  Section  300  IPC,  the  prosecution  must 
establish that the assailant had the definite intention to cause death of the 
deceased or that the offender had the knowledge that the wounds which he 
was inflicting would be sufficient to cause the death or that the same will be 
dangerous, to human life. Therefore, the essential ingredients of the offence 
have to be deduced and inferred from a series of facts, like weapon used in 
the crime,  nature of  the wound,  situs  of  the wound and other  attending 
circumstances. The burden lies on the prosecution to establish that the act 
alleged to constitute the offence of ‘murder’ was really the act of a person 
other  than  the  deceased  and  at  the  same  time,  the  onus  of  proving 
exceptions to Section 300 IPC so as to reduce the offence of murder to one 
of ‘culpable homicide’ not amounting to murder is on the accused. 

ANALYSIS OF EVIDENCE :

22. With regard to the question whether the death of Raman Lohar 
was an act of ‘murder’ defined in Section 300 of IPC, it appears from the 
evidence of PW-1 Sri Kamal Bhattacharjee, the informant, that his allegation 
against the accused as perpetrator of the crime was based on the report of 
one Sri Sobha Tanti, the Chowkidar of Workers’ Line No. 12 of Sessa T.E.,  
and as such, he was not an eye witness to the incident for which reason, he 
could not say as to how and by whom, the offence was committed. On the 
other hand, the prosecution has not examined the said Sri Sobha Tanti, who 
reported the occurrence to the informant (PW-1). Turning to the evidence of 
PW-2 Sri Gobind Lohar, the son of the deceased, it is found that he learnt 
about  the occurrence from one driver,  namely,  Adu,  in  the afternoon,  at 
about 3-30 p.m., on the day of occurrence, and therefore, he has also not 
seen  the  occurrence.  The  prosecution  has  not  examined  the  said  Adu, 
obviously for his non-examination during investigation. Likewise, PW-3 Sri 
Anand Tanti, who at the relevant time of the occurrence was away at his 
work-place  in  Sessa  T.E.,  was  a  hearsay  witness  and could not  say  who 
caused death  to  Raman  Lohar.  Thus,  none  of  the  PWs could  tender  any 
direct  or  circumstantial  convincing  evidence  as  to  the  circumstances  in 
which the death was caused to Raman Lohar. 

23. PW-6  SI  Dilip  Bania,  the  IO,  has  stated  in  evidence  that  in 
course of the investigation, no weapon of offence- the sharp cutting weapon, 
was recovered and seized. 
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24. Therefore,  it  appears  that  though the  cause  of  death  of  the 
deceased  was  undoubtedly  an  act  of  culpable  homicide  amounting  to 
‘murder’  defined  in  Section  300  of  IPC  and  punishable  u/s  302  of  IPC, 
beyond doubt, the evidence, is, however, absolutely insufficient to establish 
the complicity of the accused to the crime, beyond doubt. 

. F I N D I N G

25. For the reasons, set forth above, I am constrained to hold that 
the prosecution has failed to prove the charge of murder of the deceased 
Raman  Lohar  against  the  accused  person,  namely,  Sri  Birsha Karmakar, 
beyond all reasonable doubt.

26.   Accordingly, the accused is acquitted of the charge u/s 302 of 
IPC and set at liberty forthwith. 

The judgment and order, as above, is pronounced in the open 
Court, in presence of the accused person and the learned counsel for both 
the sides, on this the 19th day of June, 2013, under the Hand and Seal of this 
Court. 

 Accordingly, the case is disposed of.

            ( A. BORTHAKUR )  
             SESSIONS JUDGE

                                               SONITPUR :: TEZPUR
Typed to my dictation and 
corrected by me, bearing 
my signatures on each page  :

(A. BORTHAKUR)  
SESSIONS JUDGE,
SONITPUR :: TEZPUR

         

    

* * * *
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on dictation :

(J.K. Muru, Steno )



SESSIONS    CASE NO. 138 OF 2012  

ANNEXURE

LIST OF PROSECUTION WITNESSES

PW–1 : Sri Kamal Bhattacharjee, informant

PW–2 : Sri Gobind Lohar
PW–3 : Sri Anand Tanti
PW–4 : Md. Saidur Rahman, IO
PW–5 : Dr. Pradip Kr. Kalita, MO

 PW–6 : Sri Dilip Bania, IO

LIST OF DEFENCE WITNESSES

N  I  L

LIST OF COURT WITNESSES

N  I  L

LIST OF DOCUMENTS EXHIBITED  BY PROSECUTION

Exhibit –1 :  Ejahar

Exhibit –2 :  Inquest Report

Exhibit –3 :  Dead Body Challan 

Exhibit –4 : Post Mortem Report

Exhibit –5 : Sketch Map

Exhibit –6 : Charge-sheet
 

MATERIAL EXHIBIT

N  I L

DEFENCE EXHIBIT

N  I L 
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SONITPUR :: TEZPUR


